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  Three Keys to Unlocking the Problem of Prisons in a Pandemic

Thursday, June 25, 2020 - 11:31
The current pandemic has had a significantly damaging effect on life in our prisons. Apart from the risks of infection to which prisoners and staff are all exposed, prisoners have been forced to spend far more of each day (up to 23 hours) in their cells, deprived of access to education and training programmes, deprived of social contact with other prisoners, and deprived of visits from loved ones. This has led the Scottish Human Rights Commission to become ‘deeply concerned’ that ‘current conditions being experienced by some people could amount to inhuman and degrading treatment, in breach of Article 3 of the European Convention on Human Rights’.


The Scottish Government and the Scottish Prison Service have been making substantial efforts to mitigate such damage, both by protecting against the risk of infection and by beginning to make (security-adapted) mobile phones and ‘virtual visits’ available to prisoners; prison numbers have also been reduced, thus exposing fewer people to these damaging effects, and reducing infection risks by increasing single cell occupancy (at 80% on 11th of June). However, we believe that more needs to be done, and faster. 


Given the significant impact that lack of family communication has not only on those in prison, but also for their partners and children, the provision of mobile phones, and of virtual visits, should be expanded across the prison estate without further delay. But further urgent steps must also be taken to reduce the number of people entering prison. The prison population has decreased by 15% since the onset of the pandemic, from 8,094 on 5th of March to 6,909 on 12th of June, but this has been largely due to the suspension of criminal trials. Given the significant backlog of cases, we must fear that, unless further steps are taken, the prison population will increase again when trials resume, to its previous unsustainable level as the highest (pro rata) in Western Europe. 


Following the Justice Secretary’s commitment to release up to 445 prisoners who were coming towards the end of their sentence, 348 have actually been released. This is a welcome start on the process of reducing prison numbers, but more can and should be done.


There are three key ways in which the numbers being sent to prison or kept in prison can continue to be reduced without creating significant dangers to the public; two of these have been highlighted by recent decisions from the High Court of Justiciary, and a third has yet to receive the attention it deserves. We urge reflection on the potential for greater use of these existing measures, as a valuable part of the pandemic response.

Sentencing in ‘threshold cases’

In HM Advocate v Lindsay [2020] HCJAC 15, the Court held that in ‘threshold cases’ (where the choice between a sentence of imprisonment or community is ‘finely balanced’, or where the prison sentence is a very short one), ‘the fact that prisons may not currently be operating normally may be a factor to weigh in the mix’. Bearing in mind that the courts anyway operate with a presumption against sentences of less than one year, we welcome this ruling: if there is any opportunity to avoid imprisonment, sentencers should take it.


Remanding in custody

In HM Advocate v JD and BK [2020] HCJAC 15, the Court ruled that ‘the length of time during which a person is likely to remain on remand is a factor in deciding whether to grant bail. This factor must be given greater weight than hitherto’, for as long as the current crisis lasts. Being remanded in custody while awaiting trial is always damaging, and is even more harmful under current conditions. 20% of the prison population is currently held on remand. Courts should make every effort to avoid such remands and to grant bail to the accused, subject to appropriate conditions.


Home Detention Curfew


Early release through the use of Home Detention Curfew (HDC) is another way of reducing the prison population. Despite being long-established, the scheme remains seriously underused: only 75 prisoners are currently on HDC, one third of the number released on the same scheme at the end of 2018. There is no obvious explanation for the strikingly small numbers released, especially at a time when we would expect use of the scheme to be at its highest. We therefore call on the SPS to encourage greater use of HDC amongst its decision-makers, and to avoid the ‘error terror’ that makes it hard to release prisoners.


We will continue to monitor developments in these key areas.  


Read more



  

  
    

  
  ‘Prisoner householding’: the latest threat from Covid-19

Wednesday, April 29, 2020 - 17:16
Scottish Prison Service issued details yesterday (28 April 2020) of the regime for those in isolation due to Covid-19.  The policy states that, on the advice of Health Protection Scotland, SPS ‘should consider a prison cell a household’ for the purposes of self-isolating in a closed prison setting.  The practical consequences of this approach raise a number of concerns regarding the safeguarding of prisoners’ rights during the Covid-19 crisis.

Prisoners symptomatic of Covid-19 ‘must be held in isolation…for a minimum of 7 days or until they are asymptomatic’ in terms of rule 41 of the prison rules (as amended for the duration of the coronavirus outbreak). 

But equally, those sharing a cell with symptomatic prisoners ‘must be held in isolation…for a minimum of 14 days’ in terms of the same rule.

This policy places exceptional restrictions on prisoners’ daily lives, albeit in the legitimate interests of public health, well beyond those endured by following the government advice to ‘stay at home’ in the community. 

‘Self-isolating’ prisoners must take all meals in their cell, have no access to recreation or outside exercise and only restricted access to communal phones.  In the case of concerns for mental wellbeing as a result of ‘prolonged isolation’, limited access to outside exercise may be provided subject to risk assessment.  But what does prolonged isolation mean?  The usual maximum period of 72 hours isolation (under rule 41) is already prolonged to 14 days before prison governors require to seek authority for any extension. 

These measures, of themselves, present a serious threat to the residual liberty and humane treatment of segregated prisoners.  But above all, if a prison cell is to be classified as a ‘household’, then it will be especially important to tackle the enduring problem of prison overcrowding. 

As the Scottish Human Rights Commission has highlighted, in its letter to the Scottish Parliament’s Equalities and Human Rights Committee, ‘key concerns relate to reducing the detained populations to mitigate the inherent risk of maintaining people in close confinement and spreading the virus’.  We share the concerns of the SHRC that ‘extended solitary confinement in spaces designed for one but holding two will be detrimental to both physical and mental health’.

Prisoners in shared cells face a greater risk of being held in isolation (aside from the increased risk of infection) than if they occupied single cells alone.  A policy of ‘prisoner householding’ therefore risks criticism as unreasonably and unlawfully placing prisoners at risk. 

How could things be done differently?  The policy itself provides some answers.  Prisoners who are ‘shielding’ as clinically extremely vulnerable will be accommodated in single cells, and ‘offered an opportunity to take outside exercise 3 times a week’.  Others with underlying health conditions who ‘may wish to restrict contact with others’ should be accommodated in single cells ‘where possible’ and should be ‘offered outside exercise on a daily basis’.  In all such cases, the policy anticipates that social distancing will be adhered to at all times.  These conditions should be available to all prisoners. 

All possible steps must be taken, therefore, to safely reduce the prison population, so that the significant threats posed by ‘prisoner householding’ in shared cells are avoided. 

The first executive ‘early releases’ of prisoners in Scotland are due to take place tomorrow (30 April).  Updated weekly prison population figures, taking account of those releases, are due to be published on Friday (1 May).  We have already seen the potential for legal action if executive powers of release are not utilised to the fullest extent.  Howard League Scotland will continue to monitor the data closely.


Read more



  

  
    

  
  COVID-19 in Scottish Prisons: Update #1

Monday, March 30, 2020 - 13:40
We were supportive of the announcement that, following the lead of other countries such as Ireland, Iran, Argentina and Italy, the Scottish Government was actively exploring measures for the executive release of some prisoners and the expansion of Home Detention Curfew (HDC). We were also pleased to hear that solutions to maintaining family contact, such as restricted dial mobile phones and video-conferencing facilities would be put in place in the coming days.

If self-isolation is difficult within a prison, social-distancing is almost impossible. Widespread doubling-up, and sometimes, tripling-up of cells means that those with COVID-19 are already likely to have passed it on to their cellmates. With reports of inevitably rising tensions across the prison estate, there are extreme risks to the health and safety of prisoners and staff within every establishment.

The right to healthcare is a human right which remains in the face of a pandemic. If we do not decrease the prison population now, we are also putting the health of the general public at risk: prisoners may take up a disproportionately high number of Intensive Care Unit (ICU) beds, which would otherwise be available to the general public. Prison health is public health, and the best way to keep everyone safe is to carefully, but quickly, release some prisoners who are low risk and have somewhere to live.

This is not an easy process to implement, but the decision to do so, needs to be taken now.


Read more



  

  
    

  
  COVID-19 in Scottish Prisons

Monday, March 30, 2020 - 13:26
In response to the severe threat to prisoners and prison staff posed by COVID-19, we wrote to the Cabinet Secretary, Humza Yousaf MSP, on 19 March 2020. Our letter was as follows:

Dear Cabinet Secretary,

Scottish Prisons: Covid-19

On Tuesday 16 March 2020, we learnt from media reports that two people in prison at HMP Kilmarnock were in self-isolation in response to the first suspected cases of Covid-19 in Scottish prisons.

A brief statement released from SPS on Wednesday 17 March 2020 advised that 12 individuals were self-isolating and that “robust pandemic plans [were] in place”. This has been superseded by another brief statement today advising that two people have tested positive for Covid-19 in HMP Kilmarnock and that SPS is following advice from Health Protection Scotland. It also advises there are “no restrictions on movement in place therefore establishments are continuing to operate visits as normal”.

The latest information posted on the SPS website is dated 11 March 2020 and advises against visiting a prison establishment if you have been to a place affected by Coronavirus in the last 14 days; if you are displaying symptoms of the Coronavirus; or if you have come in contact with someone who is known to have the Coronavirus.

Thus, 18 days since the first reported case of Covid-19 in Scotland, and one day after it was confirmed that the first prisoner in the UK has died of Covid-19, this is the only prison-specific information which has been made publicly available.

As we know, the current prison population of 8,094 (as at 13 March 2020), includes areas of significant overcrowding, where many single cells are doubled up, and in some instances where double cells have been found to be accommodating three people: creating conditions in which the virus could spread rapidly amongst a population known to be in physically poorer health than the general population. The pressures of space would suggest that self-isolation will also pose particular logistical problems.

We are therefore calling on the Scottish Government to provide a clear Covid-19 specific plan of action to protect the physical and mental health of those working and living in our prisons, including a detailed explanation of how the Chief Medical Officer’s ongoing advice will be applied – particularly around ‘social distancing’ – with regular updates being made available without request.

We would expect that some of the wider measures being considered include an immediate expansion of Home Detention Curfew (HDC) and restrictions on the use of remand, and thus look forward to hearing which proposals will be implemented as a matter of extreme urgency.

Yours sincerely

Howard League Scotland Committee
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  Scottish Elections (Franchise and Representations) Bill Passed

Monday, March 30, 2020 - 13:13
On 20 February 2020, after years of campaigning, legislation was finally passed to lift the blanket ban on convicted prisoners voting.

It's been fifteen years since the European Court of Human Rights (ECtHR) ruled that the UK blanket ban on prisoner voting was in breach of Article 3 of Protocol 1 (A3P1) of the European Convention on Human Rights (ECHR) (Hirst v. the United Kingdom (No.2)).

We gave evidence to the Referendum (Scotland) Bill Committee on the Scottish Independence Referendum (Franchise) Bill. We gave evidence to the Equalities and Human Rights Committee. We responded to the Scottish Government's consultation on prisoner voting. We gave written and oral evidence to the Standards, Procedures and Public Appointment Committee. 

We argued that a custodial sentence alone was too low a threshold for the loss of such an important right. That removing the right to vote from those serving shorter sentences had particularly arbitrary effects. That it worked against rehabilitation. That this was an opportunity to put down a marker about the value placed on democratic rights and social justice in Scotland. That we should follow the example set by other Council of Europe states. That it was about human rights and citizenship. That it was about much more than the minimum level of compliance with our legal obligations.

And on Thursday 20 February 2020, with 92 votes 'for' and 27 votes 'against', the Scottish Elections (Franchise and Representations) Bill was passed, enfranchising those sentenced to 12 months or less in custody, and ensuring that a review of the appropriateness of the 12 months cut-off point was delivered by 4 May 2023. 

We're delighted that the blanket ban has been removed, and wish to thank all our members and supporters past and present for their efforts in helping us and others to achieve this.

Of course, there's more to be done ... only extending the franchise to those sentenced to 12 months or less could still be successfully challenged through the European Court of Human Rights. We need to legislate to extend voting rights much further, so that all those people who have spent time in prison return to a community of which they feel a part and believe that they have a stake in its future. We'll also need to ensure that those who wish to vote have the information and support required to do so.

But today, let's take a (brief) moment to remember how far we've come.

Scottish Elections (Franchise and Representations) Bill 


Read more
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